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INTRODUCTION 

1. Melton City Council (Council) is the Planning Authority for Amendment C198 (Amendment) to 
the Melton Planning Scheme (Scheme).  

2. This Part B submission, made on behalf of Council, is to be read in conjunction with the Part A 
submission circulated on 27 November 2020 and the expert evidence called from Mr Anthony 
Hemingway of RBA Architects and Conservation Consultants. 

3. This submission: 

3.1. Contains a brief overview of the Amendment; and 

3.2. Responds to the Panel’s Directions dated 30 October 2020 requiring Council to 
provide at the hearing a Part B submission that includes: 

(a) A summary of the key issues raised in submissions; 

(b) Its response to submissions and evidence; and 

(c) Its final position on the Amendment. 

4. To assist the Panel and parties the Council has sought to provide a comprehensive Part A 
submission that includes elements typically provided in Part B.  Many of the issues raised in 
submissions are addressed through Council’s Part A response. Accordingly, the intent of this 
Part B submission is to expand upon Council’s response to the key issues raised in 
submissions, including those issues particular to individual submitters, with reference to the 
evidence of Mr Hemingway.    

5. This Part B submission is based on the following propositions: 

5.1. Council is subject to the duties of a planning authority as set out at section 12 of the 
Planning and Environment Act 1987 (Vic) (Act); 

5.2. Planning Practice Note 1 – Applying the Heritage Overlay (August 2018) (PPN1) 
provides that a place “should” be included in the Heritage Overlay where that place 
has been identified in a local heritage study, “provided the significance of the place 
can be shown to justify the application of the overlay” by reference to the recognised 
heritage criteria (HERCON criteria).1  The presumption rests in favour of application 
of the Heritage Overlay; 

5.3. In this instance, Mr Hemingway has provided an expert opinion that nine places of 
local significance to the City of Melton warrant inclusion in the Schedule to the 
Heritage Overlay, and that those places each satisfy one or more of the HERCON 
criteria.  Council submits there is no real doubt that each place is of local significance 
to the City of Melton and hence justifies the application of the Heritage Overlay;  

5.4. Submitters have not called opposing evidence. Accordingly, Mr Hemingway’s expert 
opinion should be afforded great weight by the Panel in its assessment of the 
Amendment;   

5.5. The Heritage Overlay is a broadly used tool that applies across many zones and 
development settings, including rural, commercial, residential and public use.  It is 
perfectly acceptable to apply the Heritage Overlay to areas that are encouraged to 
undergo change.  The appropriate time for the balancing of any competing objectives 
between heritage protection and development is at the time of a permit application; 

 
1 Planning Practice Note 1 – Applying the Heritage Overlay (August 2018), page 1. 
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5.6. It is an important element of proper and orderly planning that future development 
potential is not given undue weight.  The Amendment is a current proposal supported 
by an independent expert.  The proper time to assess the impact of proposed changes 
to the use and development of the heritage places is when those changes are 
documented and understood rather than to speculate on what might be proposed;  

5.7. Of the two submitters scheduled to appear before the Panel, Council submits that:  

a. The concerns of Submitter No. 6 have been addressed by way of post-
exhibition proposed changes removing the sugar gum trees and 
associated exercise yard from the extent of HO132.2 Sumibtter 6 has 
confirmed via email dated 1 December 2020 that Council’s post-exhibition 
proposed changes with respect to HO132 “[reflect] the changes we sought 
from our submission” and “as such, our issues have been resolved and 
we no longer wish to be heard at the Panel” provided the post-exhibition 
changes with respect to HO132 are adopted; and 

b. The concerns of Submitter No. 5 have in part been addressed by way of 
post-exhibition proposed changes, whereby the citation and statement of 
significance for HO135 have been updated to include additional 
information regarding the riveted vessels and their significance. In 
addition, Council has continued to consult with this submitter in order to 
explain:  

i. The purpose and effect of the Heritage Overlay;  

ii. The relationship between heritage controls and future 
development proposals (including in the context of a 
precinct structure plan);  

iii. The availability of Council’s Heritage Advisory Service and 
Heritage Assistance Fund;  

iv. The relevance (or lack thereof) of private financial interests 
when assessing an amendment to the Planning Scheme 
seeking to introduce heritage controls; 

v. The rationale for providing a curtilage to protect the setting, 
context and significance of heritage items; and  

vi. The reason for recommending the name ‘Former Fulham 
Park’.3  

We note that Submitter No.5 confirmed via email to Council dated 30 
November 2020 that she accepts the deletion of the description of the 
vessels as “moveable” as part of Council’s post-exhibition proposed 
changes (refer to discussion below); 

5.8. Council has also continued to engage with submitters who are not scheduled to 
appear before the Panel. In many respects, Council submits that their concerns have 
been addressed by way of post-exhibition proposed changes to the Amendment 
documentation, as set out in Council’s Part A submission and referred to throughout 
Council’s Part B submission as necessary; and  

5.9. Where concerns raised by submitters have not been addressed by way of post-
exhibition proposed changes, Council has provided a fulsome response to those 

 
2 Refer to Attachments 6, 7, 8 and 9 of Council’s Part A submission. 
3 Refer to Attachments 6, 7, 8 and 9 of Council’s Part A submission. 
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issues in Council’s Part A and B submissions, supported by the expert evidence of 
Mr Hemingway.   

 

OVERVIEW OF THE AMENDMENT 

6. The Amendment proposes to implement the recommendations of the City of Melton Heritage 
Assessment Project 2018 prepared by RBA Architects and Conservation Consultants 
(Heritage Assessment Project) by applying the Heritage Overlay to nine places within the 
municipality as follows:  

6.1. HO129 at 398 - 428 Exford Road, Weir Views (Exford Road House); 

6.2. HO130 at 430 - 458 Exford Road, Weir Views (Staughton Infant Grave); 

6.3. HO131 at 2-98 Staughton Street, Melton South (Behlen Shed); 

6.4. HO132 at 325 Clarkes Road, Brookfield (Former Melton Stud); 

6.5. HO133 at 2 - 6 Sherwin Court, 2 Killarney Drive and 2A Sherwin Court, Melton (Tara 
Stud);4 

6.6. HO134 at 660A Beattys Road, Bonnie Brook (Water Reserve); 

6.7. HO135 at 1267 - 1289 Beattys Road, Grangefields (Former Fulham Park); 

6.8. HO136 at Beattys Road, crossing of Kororoit Creek, Aintree (Beattys Bridge);5 and 

6.9. HO137 at 687 Hopkins Road, Truganina (Tibbermore), 

(collectively, Heritage Places). 

7. Specifically, the Amendment seeks to make the following changes to the Planning Scheme: 

7.1. Amend the Schedule to Clause 43.01 (Heritage Overlay) to rearrange the current 
heritage places in numerical order and to include the heritage places listed above 
(HO129 to HO137 inclusive) on a permanent basis;  

7.2. Amend the Planning Scheme Maps as follows:  

a. 7HO to include HO131 and HO132; 

b. 8HO to include HO133; 

c. 9HO to include HO134, HO135 and HO136; 

d. 12HO to include HO129 and HO130; and  

e. 13HO to include HO137; and 

 
4 Note post-exhibition proposed changes to HO133, including the deletion of 2A Sherwin Court, Melton, and the 
reference to ‘Tara Stud (former)’; refer to Attachments 7 and 8 to Council’s Part A submission. 
5 Note post-exhibition proposed change to amend address to 660A Beattys Road, Bonnie Brook; refer to 
Attachments 7 and 8 to Council’s Part A submission.  
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7.3. Amend the Schedule to Clause 72.04 (Documents Incorporated in this Planning 
Scheme) to incorporate the City of Melton Heritage Assessments Project 2018: 
Statements of Significance (Statements of Significance).6 

8. Council has proposed a number of post-exhibition changes to the Statements of Significance, 
Clause 43.01 and HO maps in response to submissions and in response to feedback from 
DELWP on issues of form and structure. 

SUMMARY OF KEY ISSUES RAISED IN SUBMISSIONS 

9. Council refers to and relies on its summary of submissions to the Amendment contained in its 
Part A submission. 

10. In summary, Council received 10 submissions (plus two supplementary submissions) in 
response to exhibition of the Amendment.  

11. Of the 10 submissions received:  

11.1. one submission supported the Amendment; 

11.2. one submission was neutral; and  

11.3. eight submissions (plus two supplementary submissions) objected to the 
Amendment. 

12. Council considered the submissions at its meeting on 14 September 2020 and resolved to refer 
those submissions which were unresolved to the Panel.  

13. Common issues raised in submissions are in summary: 

13.1. the application of the Heritage Overlay will prohibit and/or limit redevelopment 
opportunities; 

13.2. the application of the Heritage Overlay will have a negative impact on property values 
and/or impose other financial burdens on property owners (such as maintenance and 
rectification costs);  

13.3. the building(s) are in poor condition and/or disrepair and require works to ensure 
preservation and render the building(s) safe for use. Council should cover the cost of 
such works; 

13.4. the inclusion of land surrounding a building or item is excessive, and the surrounding 
land is not significant; 

13.5. the building(s) or items have no significant characteristics, their appearance is not 
aesthetically pleasing, and they do not have sufficient heritage value or local 
significance to warrant protection by the Heritage Overlay; and 

13.6. Council failed to inform the owner and/or occupier of the proposed amendment.  

14. Council provided a detailed response to these concerns as part of its Part A submission. 

15. The Panel will be taken to Council’s response to specific submissions and the key issues raised 
in those submissions.  

 

 
6 Note post-exhibition proposed changes to the format of the Statements of Significance; refer to Attachments 7 
and 8 to Council’s Part A submission. 
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EVIDENCE 

16. The only expert evidence called in this matter is that of Mr Hemingway on behalf of Council, 
who in his capacity as an experienced and respected heritage consultant has confirmed his 
support for the Amendment (with post-exhibition modifications).  

17. Mr Hemingway supports the Amendment, including: 

17.1. the methodology adopted to develop the City of Melton Heritage Assessment Project 
2018;  

17.2. the application of the Heritage Overlay to the Heritage Places;  

17.3. the incorporation of the Statements of Significance into the Planning Scheme; and 

17.4. the local significance of the Heritage Places. 

18. Mr Hemingway’s Expert Witness Statement: 

18.1. outlines the methodology adopted in preparing the City of Melton Heritage 
Assessment Project 2018, Statements of Significance and post-exhibition proposed 
changes to the citations and Statements of Significance; 

18.2. provides an expert opinion on the heritage merits of the Amendment and the post-
exhibition proposed changes to the Amendment; 

18.3. responds to submissions to the Amendment; and 

18.4. identifies any outstanding issues that should be addressed by way of further post-
exhibition changes. 

19. Mr Hemingway notes in his Expert Witness Statement that the methodology adopted in the 
assessment of significance was:  

…in keeping with good heritage practice as outlined in The Burra Charter, which is the guiding 
document for professionals dealing with post-contact cultural heritage in Australia, and the 
Planning Practice Note 1 ‘Applying the Heritage Overlay’ (August 2018) – PPN1.7 

20. Mr Hemingway explains that:  

As with all municipalities, the threshold for assessment of local significance in the City of Melton 
relates to its thematic history, the range and type of places listed on the heritage overlay 
schedule and the degree of rarity of the place.8 

21. Mr Hemingway’s understanding of the threshold for assessment of local significance in the City 
of Melton was informed by statements of significance for existing Heritage Overlays within the 
municipality, as well as Mr Hemingway’s experience of similar examples of local heritage 
significance more broadly throughout Victoria.9 Mr Hemingway employed the HERCON criteria 
in assessing the local significance of the Heritage Places. This is consistent with Planning 
Practice Note 1 – Applying the Heritage Overlay (August 2018) (PPN1).10 

22. Having outlined the methodology adopted in assessing the significance of the Heritage Places, 
and having considered and responded to issues raised in each submission referred to the 
Panel, Mr Hemingway concludes: 

 
7 Page 5. 
8 Page 5. 
9 Page 5. 
10 Page 5. 
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I support the proposed amendment C198melt to apply the nine heritage overlays outlined above 
on a permanent basis.  

I support the recommended changes to the exhibited documents to amendment C198melt as 
discussed above. 

I have no further changes to recommend to the amendment in response to the submissions.11  

23. Council submits that significant weight should be placed on the expert opinion of Mr 
Hemingway, particularly in circumstances where Mr Hemingway has adopted a thorough 
approach to the assessment of the Heritage Places in accordance with the Australia ICOMOS 
Charter for Places of Cultural Significance, The Burra Charter, 2013 (Burra Charter) and 
PPN1, and no conflicting expert evidence has been presented to the Panel.  

RESPONSE TO SUBMISSIONS   

24. Council’s Part A submission outlined its response to common issues raised in submissions and 
its response to individual submissions were included at Attachment 6 of its Part A submission.  

25. Council now intends to expand upon its response to issues raised in submissions, including 
issues which are particular to individual submitters, and in doing so relies upon Mr Hemingway’s 
evidence.  

Insufficient heritage fabric to justify application of the Heritage Overlay  

26. Several submissions assert that insufficient heritage fabric exists to justify the application of the 
Heritage Overlay. Council takes this opportunity to address those concerns in relation to 
specific Heritage Places, having regard to Mr Hemingway’s evidence.  

HO131 – The Behlen Shed  

27. Submission No. 3, supported by Submission No. 8, asserts that the Behlen Shed “has marginal 
historical and aesthetic value and this is reflected in the designation of Criterion E in the RBA 
Study.” Council disputes this assertion.  

28. As detailed in Mr Hemingway’s evidence, the Behlen Shed “has substantial local significance 
as a prominent signifier of the storage facilities required to support the chaff and grain industry 
in the municipality.”12 In fact, Mr Hemingway states that the Behlen Shed is the “only known 
example of such a substantial prefabricated shed imported from the USA in the municipality.”13 

29. Mr Hemingway notes that the Behlen Shed was assessed as being of local significance by 
reference to both HERCON criteria A (historical) and E (aesthetic) and that the Behlen Shed is 
a “…landmark building in South Melton, reminiscent of 19th century goods sheds in other railway 
stations across Victoria…”14 Mr Hemingway continues to state: 

Overall, the significance of this landmark building is far from being marginal. Its significance – 
both historical and aesthetic - is inter-related as its scale is not only impressive per se but 
provides evidence of the facilities previously required for the local chaff/grain industry of which 
there are few signifiers, due to the fact the chaff mills were so readily lost to fire, of which two 
operated across the road for much of the 20th century.15 

30. Council submits that, in light of Mr Hemingway’s evidence, the Behlen Shed is clearly of 
historical and aesthetic significance to the City of Melton, and that it is erroneous to claim that 
such significance is “marginal” in circumstances where evidence has been provided as to the 

 
11 Page 34. 
12 Page 25. 
13 Pages 25-26. 
14 Page 26. 
15 Page 26. 
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importance of its prefabricated structure, standardised design, distinctive external appearance 
and representative qualities – as Mr Hemingway notes, its scale “is not only impressive per se 
but provides evidence of the facilities previously required for the local chaff/grain industry of 
which there are few signifiers…”16  

HO129 and HO130 – House and Staughton Infant Grave 

31. Submission No. 4 objects to the application of the Heritage Overlay at 398-428 and 430-458 
Exford Road, Exford on the basis of a memorandum of advice prepared by Peter Barrett, 
Architectural Conservation Consultant which claims that the Statements of Significance for the 
house and grave are “not conclusive about the history and importance” of those elements, and 
that clarification is required as to how a grave partly intact can be an original example, or 
“particularly representative of a type of element.”  

32. Mr Hemingway notes in his evidence that a further site inspection was undertaken on 3 July 
2020, followed by supplementary research in regard to the history and fabric of the house. Mr 
Hemingway subsequently updated the citation for the house to include additional information 
about the house and further explanation of the comparative analysis undertaken.17 Mr 
Hemingway also updated the citation for the grave to include additional information about both 
the grave and the adjacent Stone Pine Tree.18  

33. In relation to the heritage fabric of the house, Mr Hemingway’s evidence is that: 

Closer inspection of the building fabric has confirmed that it dates to the Federation period but 
was designed in a Victorian Survival mode, which is not uncommon in regional areas, and parts 
of Melbourne. 

… 

Having been able to inspect the house at close quarters, I undertook further review of the 
comparative sites. It became apparent that this small group of similar modest (farm) houses of 
this period – turn of the 20th century/Federation period – had generally been altered. They 
generally related to the Closer Settlement programs of that time (Exford and Overnewton 
estates). Whilst the subject house was not part of the Closer Settlement program as it was 
retained on the Exford holdings (it is located about 300 metres east of the homestead but closer 
to the outbuildings), it is of a similar ilk to this group of houses.  
 

This group of houses represent an important theme in Melton – the Transformation of 
Pastoralism in the 20th century.19 

34. In relation the heritage fabric of the grave, Mr Hemingway explains that the date of the grave is 
clearly marked 11 October 1880. Despite the upper part of the grave being lost, and in the 
absence of historic documentation evidencing its original detailing, Mr Hemingway states: 

Nonetheless sufficient fabric survives to accurately date it and for it to remain evocative of the 
more common loss of children at a young age during the 19th century. It also has significance 
relating to the prominent local Staughton family and the not uncommon practice for burials to 
occur on private property in regional areas.  

With the advantage of the site inspection, it was possible to confirm the presence of the stone 
pine tree adjacent to the grave.  

… 

 
16 Page 26. 
17 Page 28. 
18 Page 28. 
19 Pages 28-29. 
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…whilst the upper part has been lost on which the name of the child presumably was noted, 
the date of the passing (11 October 1880) and age of the child (9 months and 20 days) is etched 
in the remaining section of white marble above the basalt plinth.  

The grave is located about 250 metres directly east of the Exford homestead and less than 100 
metres from Toolern Creek (further to the east). 

Research into the children of Harry and Anna Staughton, who resided at Exford at this time 
(Harry had inherited the property in 1863 at the age of 15) indicated with great certainty that 
the grave must have related to their fourth child Rupert. Harry and Anna are known to have lost 
two of their seven children as infants – Rupert in 1880 and Reginald in 1887. Reginald, their 
last child, died at the age of 5 months and 4 days and is buried in St Kilda cemetery.  
 

… 

The group of three established trees near the grave, including the (Italian) Stone Pine (Pinus 
pinea) which is often used as an ornamental specimen, was also included in the extent of the 
heritage overlay, once its presence was confirmed with the site inspection. It had been noted 
in the earlier study.  

Distinctive exotic trees were commonly planted in the gardens of affluent, etc. during the 19th 
century/early 20th century and relate to the interest in botanical/scientific gardens. The species 
is not common in Victoria. 

The well-established specimen is presumed to have been planted to demarcate the grave site 
and it is likely to be the only such specimen in the Municipality.20 

35. Noting the further work undertaken by Mr Hemingway to document and assess the remaining 
heritage fabric of the house and the grave, Council submits that the concerns raised in 
Submission No. 4 have been addressed by way of proposed changes to the citation and 
Statements of Significance for HO129 and HO130,21 thus establishing the historical and 
representative significance of the house and the historical, rarity and representative significance 
of the grave to the City of Melton.  

HO135 – (Former) Fulham Park 

36. Submission No. 5 submits that there is “no detailed information” regarding the riveted vessels 
which are proposed for heritage protection, and accordingly opposes the application of the 
Heritage Overlay to the vessels.22  

37. Despite not being able to inspect the vessels on-site, Mr Hemingway’s evidence is that the 
vessels are a remnant of a particular type of equipment (possibly small grain silos) likely 
associated with the Cockbill’s farming operations at the site (circa 1917 to 1965), including 
poultry and a knackery.23 Based on recent photographs taken from a distance, it is Mr 
Hemingway’s view that the vessels appear to be sound and stable, albeit rusted externally.24 
Accordingly, Mr Hemingway maintains the view that the riveted vessels, together with the basalt 
cottage, are of historical and representative significance to the City of Melton.  

38. We note that Council’s post-exhibition proposed changes include deletion of reference to the 
vessels as “moveable.”25 Mr Hemingway explains in his evidence that: 

 
20 Pages 28-29. 
21 Refer to Attachments 7 and 8 to Council’s Part A submission. 
22 Submission No. 5 (Parts 1 and 2). 
23 Page 12. 
24 Page 13. 
25 Refer to Attachments 7 and 8 to Council’s Part A submission. 
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In regards to the riveted vessels, it is now presumed that they are fixed on a concrete pad given 
their size, etc. which is not visible from the road. As such, whilst nominally they had been 
defined as moveable, on reflection, this is not likely to be the case. As such, the citation was 
adjusted to remove reference to ‘moveable’.26 

39. Upon receipt of notice of Council’s post-exhibition proposed changes, Submitter No.5 confirmed 
via email on 30 November 2020 that she accepts deletion of the description of objects as 
“moveable”. 

40. In light of Mr Hemingway’s evidence, Council submits that the vessels retain sufficient heritage 
fabric, as detailed in the citation and Statement of Significance for HO135 (with post-exhibition 
modifications) to justify inclusion within the Heritage Overlay.27  

HO132 – (Former) Melton Stud  

41. Submission No. 6 contends that the trees specified in the Statement of Significance for HO132 
should be excluded from the extent of the Heritage Overlay due to their poor condition and the 
recommendation of an independent arborist (Treemap Arboriculture report, March 2019) and 
that all 19 sugar gum trees on the property be removed. This submission has been addressed 
by way of post-exhibition modifications, as detailed in Council’s Part A submission.28  

42. Noting the submitter’s concerns, Mr Hemingway’s evidence explains that a further site 
inspection, undertaken on 3 July 2020, revealed the poor state of the sugar gum trees, in 
addition to the lack of demarcation of the exercise yard by way of fencing. Accordingly, Mr 
Hemingway recommended that the sugar gum trees and exercise yard be removed from the 
extent of the Heritage Overlay, and a revised curtilage of 10 metres around the stallion box be 
applied.29 

43. Accordingly, Council accepts the concerns raised in Submission No. 6 and submits that such 
concerns have been addressed by way of post-exhibition modifications to the citation and 
Amendment documentation for HO132.30  

Restriction of redevelopment opportunities  

44. Council also wishes to expand on its response to submissions which assert that the application 
of the Heritage Overlay will preclude or overly restrict redevelopment opportunities, including 
with respect to public transport and railway land. 

45. Submission No. 2 expresses concern that the application of the Heritage Overlay at 2 Killarney 
Drive ought not cause the submitter to “suffer undue hindrance or interference in the ongoing 
utilisation and enjoyment” of their property, as well as “not becoming unduly burdened by the 
excessive physical boundaries of the proposed HO area.”31 

46. Submission No. 3 submits that:  

46.1. The site at 2-98 Staughton Street, Melton South is a large transport holding 
(approximately 2,464 sqm) and, being in close proximity to the Melton Station, is a 
strategic site within the Melton Station rail corridor;  

46.2. The land is “required to provide future capacity for transport infrastructure in Melton 
which may involve train stabling or additional commuter car parking in the future”;  

 
26 Page 13. 
27 Refer to Attachments 7 and 8 to Council’s Part A submission. 
28 Refer to Attachments 7 and 8 to Council’s Part A submission. 
29 Page 15. 
30 Refer to Attachments 7 and 8 to Council’s Part A submission. 
31 Submission No. 2 (Part 2). 
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46.3. “The transport owned land around the station is finite and it is not sustainable for the 
transport system to lose such large sites due to a Heritage Overlay, which is likely to 
render the site un-useable for transport requirements going forward”; 

46.4. “Except in exceptional circumstances, railway land should be kept clear of overlays. 
The Public Use Zone 4 provides an “as of right” facility for use and development 
associated with transport uses…Additional overlays placed on PUZ4 land 
undermines this and adds significant cost and delay to the delivery of transport 
infrastructure”; and  

46.5. The Heritage Overlay in particular (as opposed to other overlays) “will render the 
entire site completely unusable for transport uses as the Heritage Overlay is likely to 
prevent demolition of the building.” 

47. Submission No. 5 objects to “the proposal that the overlay would include the cottage and an 
additional land area of 10 metres all the way around the asset.”32 Submitter No. 5 asserts that 
this is “excessive” and that she is expected to “relinquish” her rights to the land “without due 
compensation.”33 The submitter submits that the “proposed land perimeter around the asset 
has no heritage importance and should be removed from the proposal or amended to no more 
than 1 (one) metre…”34 The submitter further submits that “the area has been marked for future 
development” and the application of the Heritage Overlay would render the property “less 
attractive to developers and therefore impact its sales value.”35 

48. Submission No. 8 supports the concerns expressed in submission No. 3 “…in that, where 
possible, railway land should remain clear of planning constraints.” In particular, submission 
No. 8 contended that:  

48.1. “The Public Use Zone 4 (PUZ4) provides an “as of right” for use and development 
associated with transport uses… Additional overlays placed on PUZ4 land 
undermines this and adds significant cost and delay to the delivery of transport 
infrastructure”; and  

48.2. “…the proposed restrictions will render the entire 2,464 square metres lot of land un-
useable within this corridor.” 

49. Having regard to the above submissions, it is Council’s position that the zoning of land, planning 
policy objectives that compete with the conservation of heritage, and redevelopment 
opportunities are not relevant considerations when assessing heritage significance and 
determining whether the Heritage Overlay should be applied to a particular place. Council 
further submits that it is both appropriate and common practice to include a curtilage around 
significant buildings and items, and that it does not follow that the Heritage Overlay represents 
a curtailment of property rights.  

50. Council’s reasons are set out below and should be read in conjunction with Council’s response 
to such issues as set out in Council’s Part A submission.  

Zoning of land  

51. Firstly, there is no rule prohibiting the application of heritage controls over land that is 
designated for development and zoned accordingly, such as land within the Urban Growth Zone 
or Public Use Zone.  PPN1 presumes that the Heritage Overlay will be applied where: 

Places identified in a local heritage study, provided the significance of the place can be shown 
to justify the application of the overlay.36 

 
32 Submission No. 5 (Part 2). 
33 Submission No. 5 (Part 1). 
34 Submission No. 5 (Part 2). 
35 Ibid. 
36 Page 1.  
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52. This approach is consistent with other planning scheme amendments which consider the 
application of the Heritage Overlay following ‘gap’ studies.  For example, within the City of 
Melbourne, planning scheme amendments have been introduced over time in order to impose 
heritage controls over significant places and items not previously protected, despite existing 
zoning allowing intense development.37  

Relevance of redevelopment opportunities 

53. Secondly, as the Panel recently found in Amendment C294 to the Boroondara Planning 
Scheme, the issue of development (or redevelopment) opportunity is not relevant when 
considering whether a property has sufficient heritage significance to justify the overlay.38 The 
Panel stated: 

Any discussion regarding development opportunity is hypothetical during the planning scheme 
amendment stage. This is because only those with genuine development aspirations may be 
affected. How they are affected depends on many variables including extent of development, 
property size and proportions, planning policy and other existing planning provisions. These 
are matters for a planning permit application.39 

Land within the rail corridor  

54. Thirdly, many independent planning panels have considered the application of the Heritage 
Overlay to land within rail corridors (including that owned by VicTrack), reaching the conclusion 
that it is appropriate to apply the Heritage Overlay to such land provided that the place or 
precinct is of established heritage significance.  

55. The Panel in Amendment C85 to the Yarra Planning Scheme stated that:  

“With regard to the VicTrack properties, the Panel has satisfied itself that public transport land 
can be included within a Heritage Overlay. This applies even if the land is vacant, providing the 
wider area meets the tests for identification of heritage significance.”40  

56. The Panel in Amendment C31 to the Darebin Planning Scheme found that the site in question 
(the Preston Tramways Workshops) was “clearly of heritage significance”, and in relation to the 
merit of applying the Heritage Overlay, the Panel stated: 

56.1. “It is essential the heritage significance of the site be assessed immediately to ensure 
these values are protected when VicTrack explores redevelopment opportunities at 
the site”; and  

56.2. “It is important that prospective tenderers are formally advised of the heritage 
significance of the site and the potential impacts these values may have on their 
proposals.”41 

57. In considering the application of the Heritage Overlay to land within rail corridors, the Panel in 
Amendment C147 to the Maribyrnong Planning Scheme concluded that Transport for Victoria 
should consider developing a state-wide and state-led amendment to apply permit exemptions 
for minor works in rail corridors located within Heritage Overlay precincts.42  

Extent of the Heritage Overlay 

58. Fourthly, Council submits that it is necessary to apply the Heritage Overlay to both the 
significant item and a curtilage around the item to ensure that an appropriate setting for the 

 
37 For example, Melbourne C186 (PSA) [2012] PPV 79.   
38 Boroondara C294 (PSA) [2020] PPV 6 at page 21 
39 Ibid.  
40 Yarra C85 (PSA) [2008] PPV 61 at page 154. 
41 Darebin C31 (PSA) [2002] PPV 62 at pages 24-25. 
42 Maribyrnong C147 (PSA) [2018] PPV at page 16. 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2012/79.html?context=1;query=Melbourne%20C186%20;mask_path=au/cases/vic/PPV
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2020/6.html?context=1;query=Boroondara%20C294%20;mask_path=au/cases/vic/PPV
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2008/61.html?context=1;query=Yarra%20C85;mask_path=au/cases/vic/PPV
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2002/62.html?context=1;query=Darebin%20C31%20;mask_path=au/cases/vic/PPV
https://stfpbsprodapp01.blob.core.windows.net/amendmentfiles/6b4c01f6-6b70-e811-a858-000d3ad1181d_4e71738e-35e5-4ce7-8d36-e92a8b862202_Maribyrnong%20C147%20Panel%20Report.pdf
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item is preserved. This does not represent an acquisition of land, nor a curtailing of property 
rights. Rather, as the Panel in Amendment C249 to the Stonnington Planning Scheme 
observed: 

“As a general principle, the Heritage Overlay is applied to the significant building and then a 
curtilage around the building to ensure that development within immediate or close proximity to 
the significant elements of the site are designed in a manner that does not compromise its 
significance. In a suburban context such as this site, the Heritage Overlay is generally applied 
to the entire property.”43  

59. Mr Hemingway’s evidence is that a curtilage of 10 metres around buildings, and 5 metres 
around objects or other items, is the standard approach in a rural context, rather than applying 
the Heritage Overlay across the entire property. This approach is noted in Council’s Part A 
submission, and we refer to the decisions of the Panel in Amendment C6 to the Southern 
Grampians Planning Scheme44, Amendment C15 to the Surf Coast Planning Scheme45 and 
Amendment C86 to the Wyndham Planning Scheme46 cited in Council’s Part A submission by 
way of example. 

Individual property rights 

60. Fifthly, Council observes that there are a myriad of legislative provisions and regulations in 
Victoria that regulate how people may use and develop their land. The Heritage Overlay is just 
one of those controls. On that basis, Council adopts the reasoning of the Panel in Amendment 
C183 to the Yarra Planning Scheme and submits that the principle of property rights is not a 
reason to refuse the application of the Heritage Overlay. As the Panel stated: 

The Panel has considered the issue of property rights in the context of the planning system that 
applies to all land in Victoria. Under the Victorian Planning and Environment Act 1987 (the Act), 
zones and overlays are applied to regulate land use and development. As discussed in Chapter 
2, the use of the Heritage Overlay supports and implements Section 4(1)(d) of the Act, which 
outlines objectives of planning in Victoria including:  

To conserve and enhance those buildings, areas or other places which are of scientific, 
aesthetic, architectural or historical interest, or otherwise of special cultural value.  

There are many pieces of legislation and regulations within Victoria that regulate how 
landowners/occupiers may use or develop their land, including local laws, building regulations, 
environmental health, planning and the like. Given the development approvals framework within 
Victoria, the Panel does not accept the principle of property rights as a reason not to apply the 
Heritage Overlay. The chief concern is whether such a control is justified.”47 

61. On that basis, while it may be inconvenient to apply for a planning permit when one was not 
previously required, inconvenience or any perceived intrusion on private property rights is not 
a relevant consideration in determining whether the Heritage Overlay should be applied or not. 
Rather, the principal issue is “…whether the place is so significant that it ought to be included 
in the planning scheme.”48 

Effect of heritage controls  

62. Finally, Council submits that the application of the Heritage Overlay does not preclude or 
prohibit redevelopment of properties. Rather, the Heritage Overlay regulates the circumstances 
in which development may occur, by requiring an assessment of a development proposal 
against the objectives and decision guidelines of the Heritage Overlay and relevant policy in 

 
43 Stonnington C249 (PSA) [2017] PPV 148 at page 20. 
44 Southern Grampians C6 (PSA) [2009] PPV 27 at page 38. 
45 Surf Coast C15 (PSA) [2005] PPV 43. 
46 Wyndham C86 (PSA) [2009] PPV 103. 
47 Yarra C183 (PSA) [2016] PPV 68 at page 30. 
48 Ibid at page 31. 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2017/148.html?context=1;query=Stonnington%20C249%20;mask_path=au/cases/vic/PPV
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2009/27.html?context=1;query=Southern%20Grampians%20C6%20;mask_path=au/cases/vic/PPV
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2005/43.html?context=1;query=Surf%20Coast%20C15;mask_path=au/cases/vic/PPV
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2009/103.html?context=1;query=Wyndham%20C86;mask_path=au/cases/vic/PPV
https://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/PPV/2016/68
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the Planning Scheme, thus ensuring that the heritage significance of a particular place is 
protected in the course of development.  

63. We refer to Council’s Part A submission on this issue and the Panel’s findings in Amendment 
C6 to the Southern Grampians Planning Scheme: 

 
The Panel takes the view that that there is a two stage planning process in relation to 
management of heritage places – the objective identification of heritage significance (the 
current stage); and, second, ongoing management of the place having regard to such matters 
such as the economics of building retention and repair, reasonable current day use 
requirements etc. (consideration of permits for development).49 

[emphasis added] 

64. The Panel in Amendment C266 to the Boroondara Planning Scheme explained that: 

The Boroondara Planning Scheme has many provisions that restrict or enable land use and 
development in different circumstances. The Heritage Overlay gives Council the ability to 
assess certain permit applications in response to the heritage place, including applications to 
demolish or remove a building. 

The extent of further development will vary depending on each property’s individual 
characteristics including positioning of the building on the lot, the design and configuration of 
the significant building, location of buildings abutting the property and the aspirations of each 
land owner.50 

65. Similarly to the Panel in Amendment C183 to the Yarra Planning Scheme in relation to private 
property rights,51 the Panel in Amendment C274 to the Boroondara Planning Scheme found 
that the application of the Heritage Overlay “may restrict the development potential of a 
property” but that “is not a justification for recommending against the application of the Heritage 
Overlay.”52 

66. Council submits that a planning permit application is the appropriate stage for consideration of 
any redevelopment proposal, and that the application of the Heritage Overlay does not preclude 
such a proposal. Moreover, any consideration of future redevelopment opportunity at the 
planning scheme amendment stage is both irrelevant and erroneous, and is not a justification 
for recommending against the application of the Heritage Overlay. 

Economic impacts 

67. Finally, Council wishes to reiterate its response to concerns raised with respect to any private 
financial impacts incurred as a result of the Amendment. 

68. Submission No. 2 notes that a substantial amount of money has been spent to date repairing 
and preserving the stables building, and that they do not have sufficient funds to spend on 
maintenance works for the gable shed and office building for the foreseeable future.  

69. Submission No. 5 contends that the application of the Heritage Overlay will have a negative 
impact on the property value of the site, that she is not in a position to expend funds maintaining 
or rectifying the cottage, and that Council should provide funding to conserve and enhance the 
cottage if it believes it is worthy of heritage protection.  

70. Council acknowledges that private financial impacts may be incurred as a result of the 
Amendment. However, when assessing a planning scheme amendment which seeks to apply 
the Heritage Overlay, numerous independent planning panels and judicial authority have 
consistently found that private financial impacts on a site-by-site basis do not meet the threshold 

 
49 Southern Grampians C6 (PSA) [2009] PPV 27 at page 20. 
50 Boroondara C266 (PSA) [2018] PPV 63 at page 26. 
51 Yarra C183 (PSA) [2016] PPV 68 at pages 30-31. 
52 Boroondara C274 Part 1 (PSA) [2018] PPV 99 at page 85. 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2018/63.html?context=1;query=Boroondara%20C266%20;mask_path=au/cases/vic/PPV
https://www.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/PPV/2016/68
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2018/99.html?context=1;query=Boroondara%20C274%20;mask_path=au/cases/vic/PPV
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of public social and economic impacts (at a broader community level) to amount to a relevant 
consideration.53 Council refers to its Part A submission on this point. 

71. To summarise, we refer to the Panel’s findings and conclusions in Amendment C164 to the 
Moonee Valley Planning Scheme: 

Concerns from individual property owners around loss of property value and increased 
maintenance and development costs are recurring issues raised at panels considering the 
application of heritage overlays. The Panel acknowledges there may be an increased financial 
burden on individual property owners, but the application of heritage controls may not 
necessarily lead to overall negative financial impacts. That said, the Panel must limit its 
considerations to the consideration of net community benefit or loss, not potential impacts on 
individual property owners. 54 

The Panel concluded: 

• The Act requires an assessment of social and economic impacts in the form of net 
community benefit and net community costs.  

… 

• Detailed consideration of the development of sites need to be dealt with at the planning 
permit application stage, not through the planning scheme amendment process.55 

72. We also reiterate that, while Council is not responsible for the cost of maintaining a building on 
privately owned land within a Heritage Overlay, Council supports the maintenance and 
restoration of places within the Heritage Overlay by offering a ‘Heritage Assistance Fund’ which 
provides financial assistance to landowners, companies and community groups to maintain, 
repair or conserve a heritage place, or to prepare a conservation management plan for a 
heritage place within the municipality.56  This is in addition to a free heritage advisory service 
available to all property owners and the local community. 

FINAL POSITION ON THE AMENDMENT  

73. The Amendment is a result of strategic work that can be traced to the Shire of Melton Heritage 
Study (May 2007). Since the initial identification of the Heritage Places, Council has undertaken 
a thorough process to assess the heritage significance of the Heritage Places. This process 
has involved the preparation of the City of Melton Heritage Assessment Project 2018, followed 
by comprehensive and transparent community consultation.  

74. Council submits that the Amendment is well founded and strategically justified having regard 
to: 

74.1. the background and supporting documents to the Amendment; 

74.2. Council’s Part A submission, including its response to submissions; and 

74.3. the evidence of Mr Hemingway.  

 
53 Moreland C129 (PSA) [2013] PPV 11; Southern Grampians C6 (PSA) [2009] PPV 27; Melbourne C207 (PSA) [2014] 

PPV 10; Dustday Investments Pty Ltd v Minister for Planning [2015] VSC 101; Boroondara C266 (PSA) [2018] PPV 
63. 
54 Moonee Valley C164 (PSA) [2016] PPV 148 at page 34. 
55 Ibid pages 34-35. 
56 Further detail is available on Council’s website: <https://www.melton.vic.gov.au/Out-n-About/Arts-culture-
heritage/Heritage/Heritage-Assistance-
Fund#:~:text=The%20heritage%20assistance%20fund%20provides,heritage%20place%20within%20the%20mun
icipality.>  

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2013/11.html?context=1;query=Moreland%20C129%20;mask_path=au/cases/vic/PPV
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/PPV/2014/10.html?context=1;query=Melbourne%20C207%20;mask_path=au/cases/vic/PPV
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSC/2015/101.html?context=1;query=Dustday%20Investments%20Pty%20Ltd%20v%20Minister%20for%20Planning%20;mask_path=
http://www7.austlii.edu.au/cgi-bin/sign.cgi/au/cases/vic/PPV/2016/148
https://www.melton.vic.gov.au/Out-n-About/Arts-culture-heritage/Heritage/Heritage-Assistance-Fund#:~:text=The%20heritage%20assistance%20fund%20provides,heritage%20place%20within%20the%20municipality
https://www.melton.vic.gov.au/Out-n-About/Arts-culture-heritage/Heritage/Heritage-Assistance-Fund#:~:text=The%20heritage%20assistance%20fund%20provides,heritage%20place%20within%20the%20municipality
https://www.melton.vic.gov.au/Out-n-About/Arts-culture-heritage/Heritage/Heritage-Assistance-Fund#:~:text=The%20heritage%20assistance%20fund%20provides,heritage%20place%20within%20the%20municipality
https://www.melton.vic.gov.au/Out-n-About/Arts-culture-heritage/Heritage/Heritage-Assistance-Fund#:~:text=The%20heritage%20assistance%20fund%20provides,heritage%20place%20within%20the%20municipality
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75. Council submits that the Amendment should be approved subject to its recommended revisions 
outlined in its Part A submission.57 

76. Council respectfully requests the Panel recommend adoption of the Amendment.  

CONCLUSION 

77. This concludes Council’s Part B submission.  

 

 4 December 2020 
 

 HARWOOD ANDREWS 
 on behalf of 
 Melton City Council 

 
 

 
57 Refer to Attachments 7 and 8. 


